
ST 96-12ST 96-12
Tax Type:Tax Type: SALES TAXSALES TAX
Issue:Issue: Statute of Limitations ApplicationStatute of Limitations Application

STATE OF ILLINOISSTATE OF ILLINOIS
DEPARTMENT OF REVENUEDEPARTMENT OF REVENUE

OFFICE OF ADMINISTRATIVE HEARINGSOFFICE OF ADMINISTRATIVE HEARINGS
SPRINGFIELD, ILLINOISSPRINGFIELD, ILLINOIS

TAXPAYERTAXPAYER ))
TaxpayerTaxpayer ))

)) Docket #Docket #
versusversus )) IBT #IBT #

)) Claim for CreditClaim for Credit
THE DEPARTMENT OF REVENUETHE DEPARTMENT OF REVENUE ))
OF THE STATE OF ILLINOISOF THE STATE OF ILLINOIS ))

RECOMMENDATION FOR DISPOSITIONRECOMMENDATION FOR DISPOSITION
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Synopsis:

On January 15, 1993, TAXPAYER, (the "Taxpayer") by and through his

representative, filed an Illinois Claim for Verified Overpayment with the

Illinois Department of Revenue (the "Department") for the period "of

January, 1988 deposit of $27,500 applied to September, 1994 use tax

pursuant to February 6, 1992 Administrative Law Judge Decision leaving a

balance of $7,122".  The Department denied the claim finding it was barred

by the Statute of Limitations.  The taxpayer protested the denial and

requested a hearing.  At the hearing it was established that the

taxpayer had voluntarily paid the amount as a "deposit" against future

possible tax liability and that he had not filed timely for the credit.  It is



therefore recommended that the Director of the Department uphold the

denial of the claim.

Findings of Fact:

 1. The Department's prima facie case was established by the

admission into evidence of the tentative determination of claim as

authorized pursuant to 35 ILCSILCS 105/20.  (Dept. Ex. No. 2)

 2. The taxpayer received a notice of tax liability from the

Department on December 26, 1987 for $67,747.25.  (Petitioner's Ex. No. 2)

 3. The Department received a check for $27,500.00 from the

taxpayer on January 15, 1988 with a letter protesting the notice of tax

liability.  The letter stated that the funds were being "deposited with you

as against any potential tax liability for purposes of cessation of

accruing of further interest in this cause should any tax liability be

found.  Said deposit is not an admission of liability on behalf of said

taxpayer,...".  (Petitioner's Ex. No. 3)

 4. On February 22, 1988 the Department acknowledged the

receipt of the check and admonished the taxpayer that "you must file a

claim for credit within the statutory period to permit payment of any

amount determined to be due you at the completion of the hearing".

(Petitioner's Ex. No 4)

 5. On July 25, 1990, a hearing was held regarding the notice of

tax liability, following which the liability was reduced to $20,378.00.  The

final assessment in that amount was issued on February 6, 1992.

(Petitioner's Ex. No. 10)



 6. The taxpayer wrote to the Department to ascertain the

proper procedure get the refund of the additional $7,122.00, paid on

January 15, 1988.  (Petitioner's Ex. No. 12)

 7. The Department responded to the letter directing the

attention of the taxpayer to the correspondence from the Department on

February 22, 1988 in which the Department had admonished the taxpayer to

timely file a claim for credit.  (Petitioner's Ex. No. 13)

 8. The taxpayer reiterated his claim that the deposit made

January 15, 1988 was not an erroneous payment of tax but only a deposit

toward any liability eventually determined.  (Petitioner's Ex. No. 14)

 9. The Department received an ST-6 Claim for Verified

Overpayment from the taxpayer on January 19, 1993.  (Dept. Ex. No. 1;

Petitioner's Ex. Nos 18 and 19)

10. On October 18, 1993, the Department denied the claim based

upon the expiration of the statute of limitations.  (Dept. Ex. No. 1)

 11. In the protest dated November 8, 1993 to the tentative denial

of claim, the taxpayer stated again that the payment was a deposit

against potential liability and not any admission of tax due.  (Dept Ex. No.

3; Petitioner's Ex. No. 25)

Conclusions of Law:

The Illinois Compiles Statutes have specific provisions for the

imposition of taxes and the procedures for filing a claim for credit or

refund.  The applicable statutes in this case can be found at 35 ILCSILCS 105/3,

35 ILCSILCS 105/19 and 35 ILCSILCS 105/21 which state:



§ 3.  Tax imposed.  A tax is imposed upon the privilege of
using in this State tangible personal property purchased at
retail from a retailer,...

§ 19.  If it shall appear that an amount of tax or
penalty or interest has been paid in error hereunder to the
Department by a purchaser, as distinguished from the
retailer, whether such amount be paid through a mistake of
fact or an error of law, such purchaser may file a claim for
credit or refund with the Department...

Any claim filed hereunder shall be filed upon a form
prescribed and furnished by the Department...

§ 21.  As to any claim for credit or refund filed with the
Department on and after January 1 but on or before June 30
of any given year, no amount of tax or penalty or interest
erroneously paid (either in total or partial liquidation of a
tax or penalty or interest under this Act) more than 3 years
prior to such January 1 shall be credited or refunded, and as
to any such claim filed or and after July 1 but on or before
December 31 of any given year, no amount of tax or penalty
or interest erroneously paid (either in total or partial
liquidation of a tax or penalty or interest under this Act)
more than 3 years prior to such July 1 shall be credited or
refunded....

Taxing statutes are to be strictly construed and their language is

not to be extended or enlarged by implication beyond the clear import.

Ingersol Mill. Mach. Co. v. Department of Revenue, 405 Ill. 367 (1959);

Babcock v. Nudelman, 367 Ill. 626 (1938)

The obligation to pay a tax or fee is one created solely by statute.

Accordingly, the right to a refund or credit can only arise as provided by

legislation.  People ex rel. Eitel v. Lindheimer, 371 Ill. 367 (1939); Jones v.

Department of Revenue, 60 Ill.App.3d 886 (1st Dist. 1978)

In the instant case, the taxpayer made a voluntary payment for the

possible imposition of taxes to the Department pursuant to the notice of

tax liability.  The Use Tax Act has no provision for a deposit.  The

taxpayer was notified in a timely manner by the Department that he would

have to file a claim for credit within the statute of limitations to receive



any refund of overpayment of the taxes that he had paid.  This he failed to

do.

The brief for the taxpayer, filed by his attorney with the

Department on September 27, 1995, bases his four arguments regarding the

right of the taxpayer to the refund on the fact that a "deposit" was made

with the Department.  The brief fails to reveal a statutory provision for

a "deposit" made with the Department and refund of such "deposit".  Without

such provision, the Department has no authority to refund the amount in

question.

I therefore recommend that the Director of the Department uphold

the notice of tentative determination of claim in its entirety.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge
February 27, 1996


